
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1896.] L. & N. R. CO. V. TAYLOR. 371 

cient to pay the debt secured. Whether so or not, it ought, in equity, to be first 
subjected as the primary fund and the proceeds applied to the payment of the 
debt, and then and not until then there should be a personal decree for any bal- 
ance remaining unpaid. 

The court, in the principal case, seems to have lost sight of the distinction be- 
tween a suit to enforce a specific lien on property and a suit for the performance of 
an executory contract for the sale of it. In the former case, as we have endeavored 
to show, there can, in no event, be a personal decree against the debtor until the 
subject of the lien has been exhausted, and then the decree may be personal (at 
least in Virginia) as to the balance of the debt, if any, unpaid. If, however, the 
suit be for specific performance of an executory contract, a different rule prevails. 
There, if the contract sought to be enforced warrants it, a personal decree may be 
made for the whole debt in the first instance, and the property be ordered to be 
sold to satisfy that decree. This is specifically executing the contract. Such 
was the case of Ayers v. Robins, cited in the opinion of the court. It is often said 
that, where a vendor brings a suit in equity against his vendee on an executory 
contract for sale of land, the suit is to enforce the vendor's lien. This is not strictly 
accurate. It is really a suit for specific performance of an unexecuted contract, and 
is governed by the rules and principles applicable to such cases. As was said by 
Judge Allen in Yancey v. Mauck, 15 Gratt. at p. 30fi, speaking of a case in which 
the vendor has not parted with the title to land contracted to be sold, " if he [the 
vendor] elects to go into chancery, the proceeding is more correctly a bill for the 
specific execution of the contract by requiring the vendee to complete his purchase 
by paying the price, or otherwise have the subject sold at his risk, than a bill to 
subject the property to a mere equitable lien." See also what is said at pp. 307, 
308, 309. Observe, that the Judge is here speaking of an executory contract for 
the sale of land, where there has been no conveyance of the title. The language 
has no application to a case where the title has been conveyed and a lien is ex- 
pressly reserved on the face of the conveyance for the payment of the purchase 
money, and a suit is brought for the enforcement of that lien. 

Where there is an executory contract for a sale of land (no conveyance of the 
title being made), the vendor is, in equity, regarded as trustee of the legal title 
for the vendee, and the vendee as trustee of the purchase money for the vendor. 
It is out of this mutuality of trust that the vendor has a lien in such case on the 
land for the purchase money. See Lewis v. Hawkins, 23 Wall. 119 ; Hurt r. Jones, 
75 Va. pp. 346, 347 and cases cited ; Coles v. Withers, 33 Gratt. 192-197. 



Louisville & Nashville Railroad Co. v. Taylor.* 

Supreme Court of Appeals : At Wytheville. 

June 25, 1896. 
Absent, Harrison, J. 

Judicial Proceedings — Judge interested as counsel — Acts voidable only. There 
is no statute in Virginia which prohibits a judge from sitting in a case in 
which he is or has been counsel, or which declares the effect of his acts if he 

* Reported by M. P. Burks, State Reporter. 



372 VIRGINIA LAW REGISTER. [Sept., 

does so sit. Such conduct is forbidden by the rules of the common law which 
prevail in this State, but the acts of the judge in such case are not void. They 
are binding on all parties until reversed or annulled in a proper proceeding 
had for that purpose. 
2. Equity Jueisdiction — Cloud on title — Remedy at law if owner not in possession — 
Judgment obtained through fraud or mistake. Equity has no jurisdiction to re- 
move a cloud upon the title to land where the party asking relief is out of 
possession. The remedy by an action of ejectment is complete and adequate. 
Nor can a court of equity interfere with a judgment at law unless the com- 
plainant has an equitable defence which was not available at law, or a good 
defence at law of which he was prevented from availing himself by fraud or 
accident, unmixed with negligence in himself or his agents. 

Appeal from a decree of the Circuit Court of Lee county, pro- 
nounced March 24, 1894, in a suit in chancery wherein the appellees 
were the complainants and the appellant was the defendant. 

Reversed. 

The opinion states the case. 

Duncan & Hyatt, for the appellant. 

J. H. Fulton and A. L. Pridemore, for the appellees. 

Buchanan, J. , delivered the opinion of the court. 

The appellees filed their bill in the Circuit Court of Lee county to 
annul and set aside proceedings instituted in the County Court of that 
county by the appellant for the purpose of condemning a right of way 
through their lands, under chapter 46 of the Code. 

The ground upon which they base their right to the relief prayed 
for and granted them by the Circuit Court is that the judge of the 
County Court was the counsel of the appellant in those proceedings at 
the same time that he was entering orders in the cause. 

The record shows, and it is admitted, that during the time these 
proceedings were pending in his court he was the counsel of the appel- 
lant, and entered all the orders in the cause except the final one. 

It also appears that after the commissioners who were appointed to 
ascertain the compensation and to assess the damages for the right of 
way through the lands of appellant had made their report to the court 
the judge of the court was unwilling to act upon it, but, at the special 
instance and urgent request of T. A. Taylor, the husband of the 
adult appellee, and the guardian of the infant appellees, he entered an 
order confirming the report allowing the damages assessed to be paid 
into court, and appointing a commissioner to ascertain what persons 
were entitled to the fund and in what proportion. 
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The commissioner reported that the appellees were entitled to the 
damages assessed, and how much was due each. This report was con- 
firmed, the money ordered to be paid to the parties entitled, and the 
report of condemnation and the report of the commissioner ascertain- 
ing to whom the money was due, were ordered to be recorded. This 
order was entered by another judge, the former judge having in the 
meantime resigned. 

The damages assessed were paid by the appellant to Mr. Taylor, the 
husband of the adult appellee, presumably her agent, as no objection 
is made on that account, and to him as the guardian of the infant 
appellees. 

Sections 3049, 3131, and 3317 of the Code provide, among other 
things, how a case may be tried in which a county judge is so situated 
as to render it improper in his judgement for him to decide such cause, 
or to preside at the trial thereof. 

Section 3129 provides, among other things, that a county judge 
may, if he be a licensed attorney, appear as attorney at law in any 
case not pending in his court, or which cannot be carried into, or taken 
from, it by appeal or otherwise. 

Our statutes recognize the fact that there may be cases pending in 
the court over which the judge presides which it would be improper 
for him to decide, or to preside at the trial of ; they also prohibit a 
judge from doing certain things which might be inconsistent with the 
performance of his duties as judge; but we have no statute which ex- 
pressly provides that a judge shall not sit in a case in which he is or 
has been counsel, or that declares what effect shall be given to his acts 
if he does so sit. In what cases a judge is disqualified from sitting 
by reason of interest, or any other cause from which it is presumed he 
will be partial to one of the suitors, and the effect to be given to his 
action if he does sit when so disqualified, are to be determined in this 
State by the rules of the common law. 

That no one should be judge in a cause in which he had an interest, 
was so inflexible and manifestly just that it was said by Lord Coke, 
that even an act of Parliament which allowed a man to be judge in 
his own cause would be against natural equity and void in itself. And 
this maxim, says Judge Cooley, applies in all cases where judicial 
functions are to be exercised, and excludes all who are interested, 
however remotely, from taking part in their exercise. Cooley' s Const. 
Lim. 514 (4th ed. ) 

The judge of the county court was expressly forbidden by statute 
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from acting as counsel in the case. Code, sec. 3129. The proceed- 
ings could only be instituted in his court. It alone had jurisdiction of 
the case. Code, ch. 46, sec. 1074. 

He ought not to have become counsel in the case while judge of the 
court, but having done so, he was clearly disqualified from sitting in 
the cause. 

Generally, in the States where there are statutes expressly prohibit- 
ing a judge from sitting in a case where he is interested, or related to 
the parties within certain degrees, or in which he has been counsel, it 
seems to have been held that the judge had no jurisdiction of the case, 
and his action was void. At common law, however, it seems to be 
well settled that whilst no judge ought to act where, from interest or 
any other cause, he is disqualified, yet his action in such a case is re- 
garded as an irregularity or error, not affecting his jurisdiction, and to 
be corrected by vacating or reversing his action, except in cases of 
those inferior tribunals from which no appeal or writ of error lies. 

In the case of Dimes v. Grand Junction Canal, 3 House of Lords 
Cases, 759, upon appeal to the House of Lords, one of the questions 
discussed was whether a decree entered by Lord Chancellor Cottingham 
in a case in which he was interested was void or voidable. It was held 
that the acts of a disqualified judge were not void, but voidable only ; 
that it would create great confusion and inconvenience if they were 
held to be void; that the objection to the judge might be one of which 
the parties acting under his orders might be totally ignorant till the 
moment of the trial of an action of trespass for some act done under 
them. The judges consulted all agreed, said Lord Brougham, that 
' ' the decree is not void, but voidable ; nevertheless that it is to be 
avoided when brought under review and upon objection taken." 

Lord Campbell said : 

" No one can suppose that Lord Cottingham could be in the remotest influenced 
by the interest that he had in this concern ; but, my Lords, it is of the last im- 
portance that the maxim that no man is to be judge in his own cause should be 
held sacred, and that it is not to be confined to a cause in which he is a party, but 
applies to a cause in which he has an interest. Since I have had the honor to be 
Chief Justice of the Queen's Bench we have again and again set aside proceedings 
in inferior tribunals because an individual who had an interest in a cause took 
part in the decision, and it will have the most salutary influence on those tribunals 
when it is known that this high court of last resort, in a case in which the Lord 
Chancellor of England had an interest, considered that his decree was on that ac- 
count not according to law, and was set aside. This will be a" lesson to inferior 
tribunals to take care not only that in their decrees they are not influenced by 
personal interest, but to avoid the appearance of laboring under such an influence." 
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The proceedings in such cases are good and valid until set aside 
upon motion (where motion will lie) by the court in which they were 
had, or until reversed upon appeal or error by an appellate court. 
Phillips v. Eyre, L. R. 6 Q. B. 1; Steam's Adm'r v. Wright, 51 N. H. 
600; David Cottle, Appellant, 5 Pick. 482; 7 Rob. Pr. 113 to 115; 
Freeman on Judgments, sec. 145. 

The County Court had jurisdiction of the case, both of the subject- 
matter and the parties. The land sought to be condemned for the pur- 
poses of the appellant was situated in that county. The appellees were 
the tenants of the freehold. The adult appellee, and guardian of the 
infants, were made parties to the proceedings as required by statute, 
which says notice of the proceedings shall be served ' ' on the tenant of 
the freehold, or his guardian or committee." Code, sec. 1075. The 
guardian represented the infants. They were not required under the 
statute to be parties to the proceedings. The proceedings had are there- 
fore conclusive upon the parties, however erroneous they may be, until 
set aside or reversed in the manner provided by law. 

But even if the proceedings of the County Court were void, a court 
of equity would have no jurisdiction to set them aside under the facts 
of this case. The bill admits that the appellant is in possession of the 
land sought to be condemned for its use. This being true, the appellees 
cannot come into a court of equity to have the condemnation proceed- 
ings declared null and void because they constitute a cloud upon their 
title. A court of equity in this State has no jurisdiction to remove a 
cloud upon the title to land where the party who asks for the relief is 
out of possession. Otey v. Stuart, 91 Va. 714, and cases cited. 

He has a complete remedy at law in an action of ejectment for the 
recovery of the land. Void judicial proceedings neither bar nor bind 
any one. Freeman on Judgments, sec. 117. 

Neither has it jurisdiction upon any other ground; for a court oi 
equity does not interfere with judgments at law unless the complainant 
has an equitable defence of which he could not avail himself at law, 
or had a good defence at law which he was prevented from availing 
himself of by fraud or accident unmixed with negligence in himself or 
his agents. Knox County v. Harshman, 133 U. S. 152. No such 
allegations are made in the bill, and if they were there is no proof to 
sustain them. 

It is claimed in the bill that the compensation and damages allowed 
were altogether inadequate — but there is no proof whatever of this — 
no injury is shown to have been done the appellees. Courts of equity, 
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in the few cases where they have jurisdiction to interfere with judg- 
ments at law, never do so except where it is shown that the party 
complaining has been injured. 

We are of opinion that the decree appealed from must be reversed 
and such decree entered as the trial court ought to have entered, dis- 
missing the bill. Reversed. 

BY THE EDITOR.— The wise maxim of early origin that " No man can he a 
judge in his own cause" is illustrated by many judicial decisions in England and 
the United States. See Broom's Legal Maxims (7th American from 5th London 
Ed'n) 116-121 ; Note to Withers v. Baird (Penn.), 32 Am. Dec. 757, 758. It is 
not necessary to the application of the rule that the person acting officially should be 
a judge in a technical sense; it is sufficient if the functions he performs are of a 
judicial nature. Davis v. Beadey, 75 Va. and cases cited at p. 495; Murrell v. 
Diggs, 84 Va. at p. 904. Hence, it has been decided in Virginia that an attorney 
at law cannot act as commissioner in the statement and settlement of accounts in 
a case in which he is or has been an attorney. Bowers v. Bowers, 29 Gratt. 697; 
Fayette Land Company v. Louisville & Nashville Bailroad Company, ante, p. 35G. 
A clerk of a county court, authorized by law to take acknowledgment of writings 
and admit them to record, cannot take his own acknowledgment of a deed executed 
by himself, so as to render it valid as against a subsequent purchaser for value from 
him, as a deed admitted to record. Davis v. Beadey, 75 Va. 491. Acknowledg- 
ment by grantor in a deed before the trustee in the deed as officer is invalid, and 
its recordation upon such acknowledgment does not give constructive notice. Bow- 
den v. Parrish, 86 Va. 67 ; Corey v. Moore, Id. 721 ; Barton v. Brent, 87 Va. 385. 
In Smith v. Mayo, 83 Va. 910, it was decided that the clerk of a court may, in the 
clerk's office, enter his own confession of judgment in behalf of his creditor, and 
it will be valid. It is respectfully submitted, that this decision cannot be recon- 
ciled with the decisions in Davis v. Beadey and other cases before referred to. If 
a clerk is incompetent to take his own acknowledgment of a deed executed by 
him, it would seem a fortiori that he could not take his own confession of judg- 
ment, which is but an acknowledgment on record. 

It is provided by a recent statute that a notary public or other officer, who is a 
stockholder or officer in a company, may take an acknowledgment of a deed or 
other writing executed by the company or for its benefit, and the statute is made 
retrospective. Acts 189.1-92, ch. 142, p. 233 ; amendatory Act, Acts 1893-94, ch. 
542, p. 580. 

A pecuniary penalty is imposed by statute on any clerk, sheriff, or sergeant, or 
any deputy of either, or any person interested in the profits of any such office, for 
acting as attorney at law in any case in any court of which he is a member or officer. 
Sec. 3199 of Code. 

Quite inconsistently, it is provided that judges of corporation and county courts 
(with some qualifications) " may appear as attorneys at law in any case not pend- 
ing in their respective courts, or which cannot be carried into the same, or has not 
been taken therefrom by_ appeal or otherwise." Sec 3129 of the Code, Acts 1887- 
88, p. 433. No such privilege as this should be granted to any judge. The func- 
tions of the judge and the practising lawyer are incompatible, and, for reasons of 
public policy, the offices should be kept separate and distinct. 



